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Contract Committee Review Request
MUST BE COMPLETED IN FULL Date:6/1/2022

Contract/Agreement Vendor; [Ellevation Education - Hirva Ra)j |
Name of Vendor & Contact Person

hirva.raj@ellevationeducation.com

Vendor Email Address

I

i
* Baseribe Contract [Fechnology, program, conmultant-prof Davelopment, ei] .

Please use Sumatary balow ta fully explaln the contract purchose,, any titles, and details for the Board of
Educatlan to review.

Staff & Students - |

Reason/Audlence to benefit

6/27/22 1$ 29,136.75 |
BOE Date Amaunt of agreement

Person Submitting Contract/Agreement for Review:Jean Brassfield ‘_

PLEASE SEND THROUGH APPROPRIATE APPROVI\L ROUTING BEFORE SENDING TO BOARD CLERK

Principal &/or Director or Administrator:. Q’L ay. (s

Does this Contract/Agreement utilize technolog\/@m 4{/"
L

If yes, Technology Admin:

Leadership Team Member:r _.L/M\ Q; ‘_\;a:;fm

Funding Source:Bond / 102____|  [102-1000-663-100-1310-000-Sites
Fund/Project UReFSeding « 130

Accept and approve the RENEWAL of year three of a three year contract between
Broken Arrow Public Schools and Ellevation an online program to manage EL student
data and provide Instructional strategies to classroom teachers. Cost to the District is
Iil Consent [§29 136.75 and will be paid using Bond Funds. J. Brassfield

I:l Action

Summary This oreo must be complete wsith ful explanation of centract

The Cantract/Agreement should be received at least 2 weeks prior to a Board Meeting to ensure placement on
the Agenda. The Contract Committee meets most Tuesdays at 8:00o.m. All Contracts/Agreements,
regardiess the amount, must be first approved by the Contract Committee and then presented to the Board of
Education for approval and signature. The jtem will be placed on Electronic School Board for the board
agenda by Janet Brown. By following this process, the liability of entering into an agreement Is placed with
the district rather than anindividual,




Elievation Subscription Agreement

This Subscription Agreement (“Agreemant”) is being entered into belwsen Ellsvaticn Inc., having an address at 38
Chauncy Street, Boston, Massachuselts 02111 ("Ellevation”) and the Company Name identifled as "Customer” below,
Customer undersiands that this Agreement is governed by the Terms and Conditions attached hereto as Exhibit A, which
are incorporated herein by reference. In the event of any conflict between this Agreement and Exhibit A, the terms of this
Agreement shall control, This Agreement Is effective as of the Subscription Start Date set forth below

Caompany: Elievation Education Customer; Broken Arrow Publlc Schools, OK
Representative: Hirva Raj Contact Nama: Jear Brassfield
Emall; hirva.raj@ellevationeducation.com Email; jbrassfield@baschools.org
Phone: 617-307-5755 Phona: (918) 259-5700
Address: 38 Chauncy St, 9th Floor, Boston, Address: 701 g, Maln Strest, Broken Arrow,
MA 02111 OK 74012
Start Date: 7/1/2020 End Date: 6/30/2023
Annual Subscrption Fees
Product Quantity Unit Price Discount Total Fees
Ellevation Platform 1,466 $13.26 26 % $43,705.13

Strategies 1,466 $13.25 25 % $43,705.13
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Invoicing Schedule: Annusl Paymaent Term: Nel 30 Conlracl Term: 36

Payment of $29,136.76 due on 7/1/2020.
Payment of $29,136.75 due on 7/1/2021.
Payment of $29,136.75 due on 71172022,



5.1

5.3

6.2

6.3

Definltions.
The "Platform” is Ellevation’s proprietary, Internet-delivered SaaS platform of servers, software and related
technology that is hosted, served or managed by Ellevatian or Ellevation's third-party service provider, and furnished
to Customer undar this Agresment, The Platform provides for the abllity for Customer to: (1) utlize Ellevaiion's
proprietary data management system for English Language Learners or "ELLs"; (2) access reporting tools related to
the productivity and performance of Gustomer's ELLs; and (3) utilize Instructional conlent for Customer's ELLSs.
“Customer User” shall mean any of Customer's authorized users of the Platform.
Services. Ellevation agrees to detiver the software and perforny the services described In any Statement of Work
{*SOW") which may be issued hereunder from time to time, and any such 8OW are Incorporated into this Agraement
by refersnce (the "Services”),
Fees and Payment. Customer will pay the Subscription Fees and any related fees, as applicable, as set forth in
Customer's Subscription Agreement. All invdices are payable witflr thirty (30) calendar days folliowing receipt by
Customer, Past due amounts are subject a late payment charge, until paid, af the rate of One and a Half Percent
(1.5%) per month or the maximum amount permitied by law, whichever Is less,
Term and Renewal. The term of this Agreement shall be for an initlal term of twelve (12) months commencing on
the Effective Date of thls Agreement unless otherwise expressly stated In the Agreemenl (*the “Initial Suhscription
Term"). Follawing expiratlen of the Initlal Subscription Term, Customer's subscription wifl automatically renew for
successive twelve (12) morth renewal terms (each a *Renewal Term") unless eilher parly providas written nolice of
non-renewal at least thirty (30) calendar days prior to the sxpiration of the Initial Subscription Term or any subsequent
Renewal Term. The Initial Subseription Term and Renewal Term(s) shall be coilectively referrad to herein as *Term."
Ellavation may ralse the Subscription Fees any time after the expiration of the Inltial Subscription Term with such
Increases effectiva thirty (3C) days following advance written notice o Customer.
License Grant
Customer Users Eflevation will pravide user accaunt(s) for the number of authorized Customer's Users,
Permilted Usa During the Term of this Agreement, Ellevation hereby grants Customer a worldwide, non-exclusive,
non-transferable right lo access, use the features and functionality of the Platform solely for Customer's educational
purposes, subject o the terms and condltions of this Agreement. Ail rights not granted in this Agreement are
reserved by Ellevation,
Prohlblted Use Customer will not (and will ensure that Customer Users do not): {a) use the Platform other than
in compllance with this Agreement and applicable federal, state, and local laws; (b) “frame," distribute, resell, or
permit access to the Platform by any unauthorized third party; (c) Interfere with the Platform or disrupt any other
user's access ta the Platform; (d) attempt to gain unauthorized access to the Platform, or altempt to discover the
underlying sourcs code or strugture of the Platform, or otherwise reverse engineer ths Platforny; (f) submit to the
Platform any content or deta that Is: false, misleading, defamatory, threatening, or which could otherwlse constitute
hate speech; infringing of Intellectual property rights; reasonably desmed lo involve moral turpltude or that contains
mass mellings or any form of “spam®; (¢) submit to the Platform any routine, device or other undisclosad featurs,
including a so-called time bomb, virus, software lock, drop dead device, maliclous logic, worm, Trojan horse or
trap or back door or software routlne, that Is designed to delete, disable, deactivate, interfere with ar ctherwise
harm any software, pragram, data, device, system or service, or which is intended to provide unauthorized access
or to produce unauthorlzed modifications; or (i) use any robot, splder, data scraping or extraclion tool or similar
mechanism with respect to the Platform.

Customer must also ensure that; (a) it provides lrue, accurate, current and complete informetion to creale and
maintain accounts; (b) neither Customer nor any Customer User circumvents or otherwise Interferes with any user
authentication or security used by Ellevation; (c) Cuslomer Users malntaln the confldentiality of their usernames and
passwords; and (d) that nelther Customer nor any Customer User will impersanate another user of the Platform or
provide false Identity Information to gain access to or use the Platform.

Ownership and Rights

Ownarship of Customer Gontsnt. Customer retains all right, title and interest in: (1) any data, flles, attachments,

text, Images, and other content that Customer or a Customer User uploads or submits to the Platform under this
Agresment: and (il) any reports produced by Customer in connection with use of the Platform (collectively, "Customer
Cantent").

Limited Use of Customer Sontent by Ellevation. During the Term, Customer heraby grants Ellevation the right

to use and fransmit the Customer Content for purposes of: (a) making Customer Content available for viewing

and downloading by Customer Users, During the Term and thereafler, Customer grants Ellevation the right lo

use the Customer Content solely on an agaregated, de-identified basis, to (i) Improve its sducational products for
ine purposes of adaptive and customized learning; (i) demonstrate the effecliveness of its products (in terms of
benchmarks, trends, statislics, and comparisons) for purpeses of promaotion, marketing, and saie of Ils products and
sorvices; and (ili) for the development and improvement of its educatlonal sites, services, or applications.
Ownership of Platform. As between the parties, Ellevation retalns all right, title and interest (including all Intelleclual
property and proprietary rights thersin) in and te ths following but excluding any Customer Content; (a) the Platform
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and the technology and soflware used to provide it; (b) all electronic and print documentation and other content
made available or collectec through the Platform; and (¢} all data or Informatlon contained in or derived from the
Platform (collectively, “Ellevation Data"). Subsections (a), (b) and (c} are defined as the "Ellevation IP*. Excepl as
expressly set forth in this Agreement, Ellevation shall have the right to use or disclosa the Ellevation P Including
the Ellevalion Data at Iis sole discretion. In addition, excapt for Customer's rights (o access and use the Platiorm
set forth in this Agreement, nothing In this Agreement licenses ar conveys any right to the Ellevation |P to anyane
Including Customer
Eaedhack. Ellevation will have a perpetual right but not the abilgation to use and incorporate into the Platform
any feedback or suggeslions for enhancement that Customer provides to Ellevalion concerning the Platform
("Feedback®), without any obligation of compensation. Customer hereby acknowledges that Feedback shall be
consldered Ellsvatlon IP.
Coenfidentiality and Data Securlty: - - - - e - Bms - - e
Conficentialily, As used herain, the “Confidential Information® of a party (the "Disclosing Parly") means all financial,
technical, or business information of the Disclosing Party that the Disclosing Party designates as confidential at the
time of disclosure to the othar party ("Recelving Party") or that the Recelving Party reasonably should understand
to e confidential based on the nature of the information or the circumstances surrounding its disclosure, Without
limiting the generality of the foregeing, Gonlidential Informatien includes but is not IImited fo, the lerms and conditions
of this Agreement; pricing for the Platform; and information aboul Ellevalion's tools and fealures. Excepl as expressly
permitted in this Agreement, the Recelving Party will not disclose, duplicats, publish, transfer or otherwise make
avallable Confidential Information of the Disclosing Party In any form (o any person or entity without the Disclosing
Parly's prior written consent. The Recelving Party will not use tha Disclosing Parly's Confidential Information
excepl to perfonn its obligations under this Agreement (Including, In the case of Ellovation, to provide the Platform).

Notwithstanding the foragoing, the Recaiving Party may disclose Confidential Information fo the extent required by
law, provided that the Receiving Parly: (a) gives the Disclosing Parly prior notice of such disclesure so as to afford
the Disclosing Party a reasonabie opporiunity to appear, object, and obtain a protgctive order or other appropriate
relief regarding such disclosure (if such natice is net prohiblted by applicable law); (b) uses diligent efforls to limit
disclosure and to oblain confidential treatment or a protective arder; and (c) allows the Disclosing Parly to parilcipale
In the proceeding. Further, Conlidential Information toes not inciude any information that: (x) |s or becomes
generally known to the public without the Recelving Party's breach of any obligation owed to the Disclosing Party; (y)
was Independently developed by the Recelving Party without the Raceiving Party's breach of any obligation owed to
the Disclosing Parly; or (z) Is received from a third party who oblained such Confidential Information without any third
party's breach of any obligation owed lo the Disclosing Party. For the sake of clarity Confidentlal Information doss
not include Information Independently acquired by the nswsfoom of or the editorial staff of Ellevation or any of its
related companies. The Recsiving Party will return or destroy all Confidentlal Information upan the Disclosing Party's
request after the terminalion or explration of this Agreement and (If requested by the Disclosing Party) certify suich
return or destruction in wiiting.
Confidentiality of Sludent Records. Cuslomer apboints Ellevation a "school ofliclal’ as that term 18 used in the
Family Educational Rights and Privacy Act (* FERPAY, 34 C.F.R. §99 ei. seq., and determines that Ellevation has a
“lagitimale educaticnai Interest,” for the purpose of carrying out its responsibilities under this Agreement. Ellevation
agrees lo be hound by the refevant provisions of FERPA, Including thal it will remain under the “direcl centrol” of
Customer with respect fo Its collection, use and nandling of personally ldentifiable student data. Ellevalion will use
perscnally identifiabls student data only to fulfill the Services In performance of this Agreement, and as permitted
pursuant lo Section 6.2 of this Agreement, will only share persenally identifiable student data with s thirg-party
vendors as necessary to fulfill the Services in performance of this Agreement.
Data Securlty. Elievation deploys commercially reasonable security precautiong inlended to protect against
unauthorized accaess to Customer data, including Personal Information, stored by Ellevation, including use of
firewalls, encryption, authentication technologies and hackground screenings for all employees. Personal Information
shall mean an individual's first name and lasl name of first initial and last name in combination with any ona or more
of the following data slements that relate to such resident: (a) Social Security number; () driver's license number
or state-issued identification card number; or (c) financlal account number, or credit or debit card number, with or
without any required securily code, access code, personzl identificatlon number or password, that would permit
access lo@ resident’s financial account; provided, however, that “Personal Information” shall nat include information
that is lewfully abtained frem publicly available information, or from federal, state or local governmenl records lawfuliy
made avallable to the general public,
Notification of Breach, Both parties agree (0 prompily nolify the other parly of any breach, or attempted breach,
of security that such parly knows of, or reasonably belleves 1o know of, that may affect Customer Content on the
Platform.

| Requests for Data. Il Ellevalion receives a court order or subpoena for Customer Content, Ellevation agrees to

provide the Customer with a copy of such court order or subpoena within two (2) business days of its receipt of it and
shall notlfy the Customer of the content of any testimeny or information lo be provided and provide the Comgany with
coples of all documents to be produced.
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Representation and Warranties; Disclaimers
Eilevation Representations and Warranlies. Ellevation warrants thal:

(a) it has the necessary authorily to enter into this Agresment;

(b} it awns or has the right to use all Intellectual property required by the Platform, including but not limited to any
necessary trademark, copyright or patent rights;

{c) t will pravide the Platiorm and related services in a professional and workmanlike manner and In accordance wilh
the specifications set forth in any Statement of Work lssued heraunder;

(d) It will.comply with all applicable laws that apply to the Platiorm, including applicable laws regarding access to
government records In the state where Customer Is losated; and
Customer Representaliens end Warrantles, Customer hereby raprasents and warranis that: (@) It has the necessary
authority to enter Into this Agreement; (b} It has all rights, permisslons and consents necessary to submit all
Customsr Gontent to the Platform and to grant Ellzvation the rights to use Customer Content sel forth in Section 6.2;
(c) any materials uploaded to the Platform does not contain anything that is defamatory, libelous, Infringes upon any
third parly intellectual property rights, or viclates any confidentiality ouligations Customer has with a third parly; and
(d) It will comply with all applicable laws that apply to its performance under this Agreement.
Disclaimer. Customer acknowledges thal, as an Imermet-delivered soflware application, the Platform may experience
periods of downtime, including but not limited 1o due tc scheduiad maintenance, and third-party service outages.
Accordingly, ELLEVATION DOES NOT WARRANT THAT THE PLATFORM WILL BE ERROR-FREE OR
OPERATE WITHOUT INTERRUPTIONS OR DOWNTIME. ELLEVATION MAKES NO REPRESENTATIONS
OR WARRANTIES, WHETHER EXPRESS OR IMPLIED, WITH RESPECT TQ THE PLATFORM, INCLUDING
ITS DOCUMENTATION, THE PLATFORM SOF TWARE, OR ANY DATA OR CONTENT MADE AVAILABLE
THROUGH THE PLATFORM. ELLEVATION SPECIFICALLY DISCLAIMS ALL IMPLIED WARRANTIES OF
MERGHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, AND ACCURACY
Drug Free Workplace. Ellevation provides & drug-free workplaco for its employees, including; (i) pesting in
conspicuous places, available lo employees and epplicants for employment, a statement notifying employees that the
uniawful manufaclure, sale, distribution, dispensatlon, possession, or use of a controlled substance or marijuana ls
prohioited in Ellevation’s workplace and disciplinary action may be taken for violations of such prohibition; (il) stating
i all job solichtations or advertisements for employess placed by or on behall of Ellevation that it maintains & drug-
free worlplace; and (fii) going forward, [t shail include the provisions of the foregoing ciauses in every subcontract
or purchasa order of over $10,000, so that the provisions will be binding upon each subcontractor or vendor. For
the purposes of lnis Seclion 9, "drug-free workplace" means a site for the performance of work done in connecticn
with this contract where the employeas of Insiructure are prohibitad from engaging in the uniawiul manufaclure, sals,
distribution, dispensation, possession or use of any controlled substance or marijuana during the performance of the
contract.
Insurance. Ellevation shall provide professional lability insurance with amounts of no less than $1,000,000.00 per
incldent and $2,000,000.00 per aggregate.

Upor written request, Elievation shall file with the District a Certificate of Insurance. The Certificate of Insurance shall
include the liability coverage fimits, dates of coverage, coverags of the Ellevation and its agents, and a clalse which
names the District as an additional Insured for claims arising under this Agresmen.

Termination.

11 1 Termipation, Elther party may terminate this Agreement immediately f (i) the other party breaches any malerial

provision and falls to cure its breach within twenty (20) days after receiving the other party's writien notice idenlifying
1he breach, andfor (i) for any or no reason, upon sixty (60) days' prior written notice. In addition, Ellevation may
suspend Customers access to the Platform imm ediately If Customer falls to make & payment for more than thirty (30)
calendar days following ls due date

11.2Treatment of Customer Content at Termination. Customer shali have sixty (60) days following the termination or

12

expiratien of this Agreemont to provide Ellevation with & written request for a one-time. delimited file export of Its data
from the Platiorm via SFTP. Regardlass of whether Customer timely requests a one-time export within this 60-day
period and except as otherwlse provided In Section 6.2 above, within sixty (60) days of the termination or explration
of this Agreement, Ellevation will securely destroy any and all of Customer's personaily identifiable studen: date
stored In the Platform, including any such dala stored In Ellevatlon's backup syslems. \
Indemnification

12.1 Ellevation will defend, indemnify and hold harmiess Gustomer and ite amployees and agents from and against any

ihird party claim, demand or action, and all resulting damages, settiement amounts, penalties, costs and expenses, (o
the extent such clalm, demand or action allages that the Platform, or Customer's use Ihersof in accordance with Ihis
Agreement, Infringes or violates any copyrignt, trademark, U.S. patent, or olher proprietary right of any third party;

416



provided, thai Ellevation wiil not be obligated under this sentence to the exteni any such infringement or violation
arlses from use of the Platform In combination with technology or services nol provided by Elisvation and/or from use
of the Platform and/or the Elievation Network in violation of the terms and conditions set forth in this Agresment.

12.2To the extent permittad by aoplicable law, Customer will defend, Indemnify and hold harmless Ellevation and lts

14

15
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18

corporate afflliatas, directars, officers, employees, successors, assigns and agents from and against any third party
claim, damand or action, and all resulting damages, setliement amounts, penalties, costs and expenses (Including
reasonable outside legal costs), that arises out of or relates to Customer Content (except lo the extent such claim
ariges from Ellevation’s use of Customer Content in vlolation of this Agreement), including without limitation clalms
that Customer Content Infringes or violatés any inteliectual property or proprietary right of a third party, violates any
confidentiality obligation owed to a third party, or viclates any applicable law or regulation.

LIMITATION OF LIABILITY. NEITHER PARTY WILL BE LIABLE FOR ANY INCIDENTAL, CONSEQUENTIAL,

_SPECIAL; INDIREGTOR-PUNITIVE-DAMAGES IN GONNECTION WITH-ANY CLAIM OF-ANY-NATURE

ARISING UNDER THIS AGREENENT, EVEN IF SUCH PARTY HAS BEEN GIVEN ADVANCE NOTICE OF SUCH
POSSIBLE DAMAGES. IN ADDITION, NEITHER PARTY’S TOTAL, AGGREGATE LIABILITY FOR ALL CLAIMS
OF ANY NATURE ARISING OUT OF THIS AGREEMENT (EXCLUDING WITHOUT LIMITATION CLAIMS FOR
INDEMINIFICATION UNDER SECTION 10) WILL NOT EXCEED THE FEES ACTUALLY PAID TO ELLEVATION
UNDER THIS AGREEMENT DURING THE TWELVE (12) MONTHS PRECEDING THE EVENT GIVING RISE TO
THE CLAIM.

Notices. All notices under this Agreemant must be in writing and sent vla emall to notices@ellevationeducation.com
and, If to Customer al ine email address provided In Customer's Subscriplion Agreement

Entire Agresment. The Subscription Agreament togsther with these Terms and Conditions represent the entire
agreement between the oarties regarding Customer's use of (he Platform and related matters addressed in this
Agresment, and supersedes any prior oral or wrilten agreements, promises, representatlons, werranties, or
inducements between or by the partles regarding such subjact matters

Asslgnment. Ellevation may nct assign this Agreement withoul Customer's prior written congent, nol lo be
unreasonably withheld; provided, however, that no consent shall be required for the assignment of this Agreement to
the acgulrer of all or substantially all of Ellevation’s assets provided thal such successor agrees to be bound by all of
le terms and conditions herecf.

Force Majeure. Nelther party Is liabls for delay or default under this Agreement If caused by conditions beyond its
reasonable conlrol, whather or not foreseeable (e.g., lechnology malfunclions, outages of Internet Service; outages in
(hird parly hosted services), or any other Force [Mejeure events. "Force Majeure” events will mean: armsd conflicts,
famine, floods, Acts of Sod, laber strikes or shortages, governmental decree or regulation, courl order, severe
wealher, fire, earthqueke, acts of tarrorism, failure of suppliers. unavallablity of communications transport facllities
and breakdowns in communications transporl facilities; provided however, that this provision does nol apply te
Customer's obligations to make payments hareunder.

Miscellanoous. This Agreement shall be governed by the laws of the state whare Customer |8 located without
ragard to the conflicl of law provisions of such stale, provided thal jurisdiction for any dispute that arises hereunder

shall be In Ine state and federal courls of the Commonwealth of Massachuselis. I the evenl a court of competent

jurisdiction finds any provision of this Agresment to e illegal or unenforceabls, the periles agree thal the court shall
modify such provision(s) to make such provision(s) and this Agreement valid and enicrceable, The provislons of
this Agreement are severable, and any illegal or unenforceable provision, or any modification by any courl, shall not
affect the remainder of this Agresment, which shall continue at all times to be valid and enforceable. This Agreement
can only be modified by a writing signed by both pariies. The fallure of the parties to insist Upon or enforce stricl
performance of any provision of this Agreement or to exercise any right or remedy (hareunder will not be construed
as a walver by such parly Lo asserl or rely upon any such provision, right, or remady in that or any other Instance.
This Agreement may be execuled in one or more counterparts, each of which will be deemed to he an original copy
of this Agreement and all of which, when taken together, will be deemed to constilute one and the same agraement.
The exchange of copies of this Agreemant and of signaliire pages by facsimile transimission o alecironically by the
partias will constilute effective execulion and delivery of this Agraement as to the parlies and may be used In lieu

of the original Agreement for all purposes. Signalures of the parties transmitted by facsimile or glectronically will be
deemed lo be their original signatures for any purpose whalsoever.
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ELLEVATION INC,

By:
Name:
Title:

- -bate:

Broken Arrow Public Schools, OK

By:

Name:

Title:

‘Date:




